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With the development of science and technology and the application of 
new business model, the trademark which is used to distinguish the differences 
of goods or services, has also developed from traditional visual ones to new 
types, such as the senses with sound, olfaction, taste and so on. And scent 
trademark is one of them. Scent trademark is not protected under Chinese 
Trademark Act at present. However, as it is in accordance with the connotation 
of trademark, scent trademark is one of trademark, so it should be protected by 
law. More and more countries and regions begin to accept the legal protection 
on scent trademark, and our enterprises want to use scent trademark to stand out 
from the traditional visual trademark, so it is important to do the research of 
legal protection on scent trademark. 
This paper is divided into five parts except Introduction and Conclusion. 
The first part summarizes the theoretical basis of scent trademark. The 
scent trademark is unfamiliar to the readers, so it is necessary to define the 
scent trademark. This part includes the meaning, the classification and the 
characteristics of scent trademark. Meanwhile, it describes the attitudes towards 
scent trademark protection in existing legal system. 
The second part to the fourth part is to discuss the three most important 
problems of legal protection on the scent trademark. It includes the 
distinctiveness, the non-functionality, and the description. 
The second part focuses on the distinctiveness of scent trademark. First, it 
presents the general principle of the distinctiveness of trademark, then it 
analyses whether scent trademark has the distinctiveness and discusses the 
standard of distinctiveness of scent trademark. 















presents the general principle of the non-functionality, and then summarizes the 
standard of the non-functionality of scent trademark through analyzing the two 
typical cases. 
The fourth part focuses on the description of scent trademark. After 
comparing between the descriptions of scent trademark in America, European 
Union, and Australia, it teases the forms of the description of scent trademark. 
On the basis of the above parts, the fifth part puts forward several 
proposals to establish the legal protection on the scent trademark in China. It 
offers proposals on the legal status of scent trademark, the substantial elements 
and the procedural elements. 
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标的研究散见于文章的某个章节，篇幅不大，研究不深入，如 Thomas P. 
Arden 所著的 Protection of Nontraditional Mark——Trademarks Rights in 
Sounds, Scents, Colors, Motions and Product Designs in the U.S.，Gordon 
Humphreys 所撰写发表的论文 Non-conventional Trademarks: an Overview of 
Some of the Leading Case Law of the Boards of Appeal，V.K. Ahuja 所撰写发
表的论文 Non-traditional Trade Marks: New Dimension of Trade Marks Law。
另一类是专门研究论述气味商标，如 Faye M. Hammersley 所撰写发表的论
文 The Smell of Success: Trade Dress Protection for Scent Marks，Julia Anne 



























第一章  气味商标的理论基础 
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